Editor's Note: Reconsideration granted, Decision vacated in part by Qder
issued Nov. 30, 1998. See order at 143 1 BLA 54 A through 54 G bel ow

AMOCO PRADUCTI N Q2
EPEC AL Q2O
JI CAR LLA APAGE TR BE | NTERVENR

| BLA 97-214, 97-215 Deci ded February 19, 1998

Appeal s fromDeci sions of the Deputy Cormissioner of Indian Affairs
requiring cal cul ati on of royalties on wet gas produced fromlndian oil and
gas | eases on the basis of the higher val ue resulting froma dual
accounting of the proceeds of sal e of unprocessed wet gas and fromthe
cunul ati ve val ue of the products derived therefromless a nanufacturing
al lonance. MG 88-0237-1ND MVE 88- 0256- 1 ND, MVB-88-0349-1 ND, MVE- 89- 0211-
IND and MV& 89-0338-1 ND.

Affirned in part, reversed in part.

1. Indians: Mneral Resources: Q| and Gas: Tribal Lands--
QI and Gas Leases: Royalties: Natural Gas Liquid
Pr oduct s

Dual accounting, a royalty val uation procedure i n which
the val ue of unprocessed (wet) gas is conpared to the
conbi ned val ues of processed gas plus natural gas
liquid products, |ess a nanufacturing all onance, and
royalty is paid on the higher value, was required as a
general rule in valuation of wet gas production from

I ndi an | eases after the promul gation of NIL-1A in 1977.

2.  Admnistrative Procedure: RUl enaki ng--Indians: Mneral
Resources: Q1 and Gas: Tribal Lands--Ql and Gas
Leases: Royalties: Natural Gas Liquid Products--
Regul ations: Interpretation

Wien it appears that prior to promul gation of NIL-1A
the Departnent interpreted the relevant Indian oil and
gas lease terns and royalty val uation regul ati ons not
torequire a dual accounting in the val uation of wet
gas sold at armis length at the wel |l head, the dual
accounting rul e establ i shed by NIL-1A constituted an
abrupt departure fromprior practice, the |essee
reasonabl y relied upon such practice, and the prejudice
to the lessee fromretroactive application of the rule
outwei ghs the interest sought to be protected by the
rule, a decisionis properly reversed to the extent it
applies the rule retroactively to a period prior to the
effective date of the rule.
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APPEARANCES (harles L. Kaiser, Esq., and Charles A Breer, Esqg., Denver,
ol orado, for Appellants; Hward W Chal ker, Esq., Peter J. Schaunber g,
Esq., and Geoffrey Heath, Esq., dfice of the Solicitor, Véashington, DC
for Mneral s Managenent Service; Jill E Gant, Esqg., and Shenan R
Atcitty, BEsq., Washington, DG for Intervenor Jicarilla Apache Tri be.

(PN ON BY ADM N STRATI VE JUDEE GRANT

Aroco Production Gonpany and BPEC Q| Gonpany (fornerly Tenneco Q|
onpany) have appeal ed from Deci sions of the Deputy Commissioner of Indian
Affairs dated Novenber 6, 1996, and Novenber 5, 1996, respectively. The
Deci sion issued to Anoco resulted fromappeal s of four separate Qders of
the Mneral s Managenent Service (MVB). A June 19, 1989, Qder (M appeal
docket No. MMB-89-0211-1ND) directed Amoco to reviewits records for oil
and gas | eases on Indian | ands fromJanuary 1970 for | eases on Jicarilla
Apache tribal lands, fromJanuary 1975 for | eases on Shoshone and A apaho
tribal lands, and fromJanuary 1977 on all other Indian | eases. The Qder
further required Anoco to calculate royalties on oil and gas production
using a systemof "dual accounting® 1/ and to report and pay any additional
royalty due. Three 1988 Qders which directed Anoco to pay additional
royalty on certain Indian oil and gas | eases al so invol ved t he dual
accounting i ssue (MVB appeal docket Nos. MVE 88-0237-1ND, MVE- 88- 0256- | ND
and MB-88-0349-IND. S mlarly, the Decision appeal ed by BPEC arose from
an MMB Qder dated Septenber 26, 1989, requiring recal cul ati on of the
royalty obligation on all Indian | eases whi ch provide for dual accounting
for the sane tine periods identified in the June 1989 Amoco O der.

dting Notice to Lessees and (perators of Indian Ql and Gas Leases
(NIL-1A), 42 Fed. Reg. 18135 (Apr. 5, 1977), the Deputy Cormm ssioner hel d
that the dual accounting requirenent has been in effect throughout the tine
period rel evant to these appeals. In support of her Decision, she cited
the litigation in Jicarilla Apache Tribe v. Supron Energy ., 728 F. 2d
1555 (10th dr. 1984) (Supron 1), dissent adopted on rehrg. en banc, 782
F.2d 855 (1986), nodified, 793 F.2d 1171 (1986), cert. denied 479 US 970
(1986) (Supron I1). n the basis of the decision of the naority on
rehearing adopting the position of the dissent in Supron |, the Deputy
Gonma ssi oner found that when choosi ng between two reasonabl e
interpretations, the Departnent's trust responsibilities require it to
apply the nethod of royalty cal cul ation whi ch provides the | argest royalty,
citing the dissent in Supron I, 728 F.2d at 1569. In response to concerns
about retroactive application of royalty cal cul ation procedures, the Deputy
Gormi ssi oner held that even if it is assuned the Departnent had a different
policy in effect for years, the Secretary, as trustee for the Indians,

1/ Dual accounting is described by the Deputy Conm ssioner's Decision as
"a royalty val uation procedure whereby the val ue of unprocessed (wet) gas
is conpared to the conbi ned val ues of processed gas plus natural gas liquid
products (NAP s), less a nanufacturing al |l onance.” (Decision of Nov. 6,
1996, at 3.)
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is required to denand a dual accounting on Indian | eases which aut hori zes
dual accounting pursuant to the holding in the Supron case.

These appeal s were consol i dated for purposes of reviewby Oder of the
Board dated June 9, 1997, in viewof the closely related | egal issues.
Subsequent |y, a Mtion to Expedite Review of this case was granted by the
Board in an Qder dated Novenber 25, 1997. Appellants’ Satenent of
Reasons (SR for appeal characterizes the i ssue as whet her the Depart nent
can retroactively require the | essees to calculate royalty for natural gas
on the basis of a dual accounting 2/ regard ess of |ongstanding policy and
directives to the contrary. (SORat 1.) Appellants contend that the
retroactive inposition of the requirenent to nmake a dual accounting for
those I ndian | eases whi ch contain certain | anguage providing for paynent of
royalty "on the val ue of gas or casi nghead gas, or on the products t hereof
(such as residue gas, natural gasoline, propane, butane, etc.), whichever
is the greater," is based on the court ruling in Supron Il rather than the
Departnent’' s directives wth respect to dual accounting. (SCRat 3-4,
n.6.) Appellants assert that the Departnent has discretion under the
rel evant statute, regulations, and | ease terns to val ue gas produced from
Indi an | eases in several ways and, during the relevant tine period, that
discretion was exercised in awy that did not require dual accounting
under the circunstances of these appeals (arms-length sal e of gas at the
wel | head), citing the 1985 "Il ssue Paper on Dual Accounting" approved
January 17, 1985, by the Associate DOrector for Royalty Managenent, MG
Id. at 12-13, BEx. 1.

Further, Appellants assert that when the royalty regul ati ons were
revised in 1988 they provided that dual accounting is required only when
the | essee processes the gas itself or when the terns of the | ease require
it. Neither condition applies to the period at issue here, Appellants
contend, as the gas was sold at the well head and the | ease terns did not
“require" a dual accounting, although they did authorize such an approach
inthe discretion of the Departnent. 1d. at 15-16. It is argued by
Appel lants that the Departnent can change its royalty val uation directives
prospectively, but not retroactively. 1d. at 5. Further, Appellants
contend that subsequent cases have eroded the significance of the decision
in Supron II. Appellants al so contend the M Qders are arbitrary and
capri cious because they depart fromthe Departnent's |ong-standi ng
val uation policy wth no explanation and require | essees to use data they
cannot obtai n.

2/ Dual accounting is defined by Appellants as "an accounting net hod whi ch
requires the royalty payor to calculate royalties, where gas is sold at the
wel I head in arms-length transacti ons and necessary infornation to perform
the calculation is typically unavailable, on both (i) the value of the gas
at the wellhead inits unprocessed state and (ii) the value of the |iquids
and residue gas remaining after processing.” (SRat 1.)
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Wth respect to the retroactive application of the dual accounting
requi renent, Appellants contend that both the courts and this Board have
hel d that when the Departnent instructs | essees to apply a different
royal ty val uation net hodol ogy, it does not have the authority to
retroactively alter the way in which | essees are required to cal cul ate
royalties. Appellants assert that, in order to be sustainable, retroactive
rul enaki ng by adj udi cation nust satisfy the tests set forth in Retail,
Wiolesale & Dep't. Sore Lhion v. NNRB 466 F.2d 380, 390 (D C dr. 1972),
requi ring consideration of whether the case is one of first inpression,
whet her the newrul e represents an abrupt departure fromestablished
practice or nerely an effort to fill avoid in an unsettled area of the
law the extent to which the party agai nst whomthe newrule is applied
relied upon the forner rule, the burden which a retroactive rul e i nposes on
a party, and the statutory interest in applying a newrul e despite reliance
of a party onthe old rule. (SRat 20.) Further, Appellants note that
this anal ysis has been relied upon by this Board in decidi ng appeal s
i nvol ving the proper manner of calculating royalties. Sun Exploration &
Production (., 112 IBLA 373, 392 (1990). It is argued by Appell ants that
this standard has not been net in this case, the newrule is an abrupt
departure fromprior established directives, this is not a case of first
i npression, |essees relied upon the prior Departnental policy, retroactive
dual accounting inposes a significant admnistrative and financial burden
on lessees, 3/ and there is no conpel ling statutory interest that outweighs
the adverse effects of retroactive application of the rule. (S(Rat 21.)

Appel l ants assert that retroactive application of the dual accounting
rule is not mandated by the Departnent’'s fiduciary obligation to Indians.
Neither the lease terns nor the regul ations require a dual accounting by
| essees notw thstanding the fact that such a requi renent coul d be i nposed
inthe discretion of the Secretary, Appellants argue. Appellants contend
that invocation of the fiduciary duty of the Secretary to Indians to
support retroactive application of dual accounting despite the Secretary's
discretion as to the nethod of royalty cal cul ation based on the decision in
Supron Il nust be rejected in light of a nore recent decision of the
SQuprene Gourt. Gotton Petroleum Gorp. v. New Mexi co, 490 U S 163 (1989).

Further, Appellants assert that the fiduciary obligation of the Secretary
to Indian lessors is subject to limtation where application of the
fiduciary standard woul d entail an abuse of discretion, citing Wods
PetroleumGorp. v. Departnent of the Interior, 47 F.3d 1032 (10th Qr.
1995). (SR at 23.) Appellants assert that the Departnental decision is
properly wei ghed under the arbitrary and capricious standard of the
Admnistrative Procedure Act (APA, 5US C 8§ 706(2) (A (1994), rather
than a fiduci ary

3/ Appellants assert that as they have no interest in the plant where the
wet gas was processed, they are unable to obtain data needed to performa
dual accounting. Further, they contend that to the extent dual accounting
cal cul ations can be perforned they require an "estinmated 165 nan- hours per
| ease to performan exercise that wll not result in significantly
increased royalties." (SRat 6, Ex. 4.)
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standard, and that it was arbitrary and capricious to deviate fromthe
establ i shed procedure retroactively. 1d. at 26-27. Fnally, Appellants
contend that if any additional royalties are due, it would be unjust to
charge late paynent interest when the | essees were cal cul ati ng and payi ng
royalties in a nanner specifically directed by the Departnent.

Qounsel for MVB has filed an Answer in this case asserting that the
rel evant regulations, the terns of the | eases at issue here, and NIL-1A al |
require dual accounting. Specifically, M cites | anguage fromthe
regul ations to the effect that "royalty wll be conputed on the val ue of
gas or casi nghead gas, or on the products thereof (such as residue gas,
natural gasoline, propane, butane, etc.), whichever is the greater." 25
CFR 8 211.13 (1984). unsel notes that the requirenent for dual
accounting for Indian | eases was retained in the 1988 regul atory revi si on,
citing 30 CF.R 8§ 206.155(b) (1988). Thus, MG contends that this case
does not involve retroactive application of a revised rule requiring dual
accounting. It is asserted that the regulations and | ease terns were
properly construed to require dual accounting, citing the Supron
[itigation. Qounsel argues that the MVE | ssue Paper, sent to MVB nanagers
in January 1985, which purports to require dual accounting only when gas is
not sold at arms length and is processed, was not a rule, and, hence,
could not override duly promul gated regul ations. Further, MV cont ends
that the holding of the Supron litigation has not been overrul ed by
subsequent deci sions published in other litigation.

An Answer has al so been filed in this case on behalf of the Jicarilla
Apache Tribe. 4/ The Tribe contends that the | anguage of the | ease terns
at issue requires a dual accounting. (Answer at 4.) Further, Intervenor
asserts that simlar |anguage in the rel evant regul ati ons requires a dual
accounting. Additionally, the Tribe argues that the terns of NIL-1A which
were promul gated through noti ce and comment rul enaki ng procedures, al so
require a dual accounting. The Tribe further contends that this
requi renent for dual accounting on Indian |eases is retained in the 1988
regul atory revision. Additionally, Intervenor argues that the Depart nent
is under a fiduciary obligation under the terns of the Indian | eases to
require a dual accounting in order to ensure the hi ghest possible royalties
for the Indian lessors, citing the Supron litigation. Id. at 6-8. The
Tribe contests Appellants' assertion that the holding in Supron Il has been
super seded by subsequent judicial decisions, distinguishing the Gotton and
VWods cases on the ground that they do not deal wth the inpact of the
fiduciary duty on application of the | ease terns thensel ves and that the
arbitrary and capricious standard does not replace the fiduciary standard
inthis natter. Intervenor al so contends that the Secretary's discretion
to specify the royalty val uation nethod does not alter the fiduciary duty
to determne the val ue of production in the manner which wll best protect
the royalty interest of the lessor. The Tribe argues that docunents such

4/ The Jicarilla Apache Tribe filed a Mtion to Intervene in this case
whi ch was granted by O der of the Board dated My 2, 1997.
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as the Issue Paper cited by Appell ants were not promul gated by rul emaki ng
and are not binding on either the Departnent or |essees. |d. at 15-16.
Further, Intervenor asserts that the inconsistent policy statenents issued
by MMB do not rise to the level of a msrepresentation in an official
docunent which can give rise to a claimof estoppel. 1d. at 17.

The Tribe contends that this is not a case of first inpression since
the issue was deci ded adversely to Appel lants in Supron |1, and, further,
that the MM orders are not a departure fromexisting [aw as the rel evant
regul ati ons and | ease terns have | ong required dual accounting on Indian
leases. (S(Rat 21-22.) Further, it is asserted that Appellants' reliance
on the Issue Paper and "other pre-Supron policy statenents" was at | essees'
risk inviewof the pending litigation and that there is a statutory
interest in maximzing returns on Indian | eases. Hence, |ntervenor
contends that application of the bal ancing test cited by Appel | ants does
not bar retroactive application of the dual accounting requirenent. Wth
respect to interest charges on late royalty paynents, the Tribe asserts
that thisis required by terns of relevant statute. 30 US C § 1721(a)
(1994).

It is conceded by the parties that section 3(c) of the | ease terns
obligated the | essee to pay:

[Al royalty of 12-1/2 percent of the value or anount of all oil,
gas, and/or natural gasoline, and/or all other hydrocarbon

subst ances produced and saved fromthe | and | eased herein, save
and except oil, and/or gas used by the | essee for devel opnent and
operation purposes on said | ease, which oil or gas shall be
royalty free. During the period of supervision, "value" for the
pur poses hereof may, in the discretion of the Secretary, be

cal culated on the basis of the highest price paid or offered
(whet her cal cul ated on the basis of short or actual vol une) at
the tine of production for the major portion of the oil of the
sane gravity, and gas, and/or natural gasoline, and/or all other
hydr ocar bon subst ances produced and sold fromthe field where the
| eased | ands are situated, and the actual vol une of the

nar ket abl e product |ess the content of forei gn substances as
determined by the oil and gas supervisor. The actual anount
realized by the | essee fromthe sal e of said products nay, in the
discretion of the Secretary, be deened nere evi dence of or

concl usi ve evidence of such value. * * * It is understood that in
determning the value for royalty purposes of products, such as
natural gasoline, that are derived fromtreatnent of gas, a
reasonabl e al | onance for the cost of nanufacture shall be nade,
such all onance to be two-thirds of the val ue of the narketabl e
product unl ess otherw se determned by the Secretary of the
Interior on application of the |essee or on his own initiative,
and that royalty wll be conputed on the val ue of gas or

casi nghead gas, or on the products thereof (such as residue gas,
natural gasol i ne, propane butane, etc.), whichever is the

greater.

(Ewhasi s supplied.) The relevant regul ati ons regardi ng val uation of oil
and gas produced fromlndi an | eases contai n the sane | anguage. See 25
CF R 88 211.13 (tribal lands), 212.16 (allotted | ands) (1987).
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Provi sions of NIL-1A promul gated through noti ce and comment rul enaki ng
procedures set forth in the APA5/ and published in April 1977, were nore
specific as to the val uation of gas produced fromIndi an leases. In
particul ar, NIL-1A required separate cal cul ations of royalty on the basis
of the value of the wet gas, the val ue of the separate conponents after
processing | ess adjustnent for a nanufacturing al | onance, and the gross
proceeds accruing to the operator. 6/ Paynent was requi red to be made on
the basis of the nethod which yields the greatest royalty. NIL-1A § 111,
42 Fed. Reg. at 18137. 7/

As noted by Appel lants, the above-quoted | anguage of the |ease
provision and the rel evant regul ation provided the Secretary wth
discretion to utilize nore than one nethod of val uation for gas produced
fromlIndian | eases. Notw thstanding the | anguage of NIL-1A it is clear
that prior to the Supron litigation the general practice of the Departnent
was not to require operators to performa dual accounting when wet gas was
sold at the well head under an armis-length contract and the operator had no
ownership interest in the processi ng pl ant where the conponents were
separated. See Supron 728 F.2d at 1557-58; Véxpro (., 106 IBLA 57, 69
(1988). Thus the Issue Paper on dual accounting signed by the Associ ate
Drector for Royalty Managenent in January 1985 confirned the Departnent's
forner policy that dual accounting was not required for natural gas
production fromonshore | eases sold at armis length. See SR Ex. 1. &
The Jicarilla Apache Tribe initiated the Supron litigation in 1975 in an
effort to change this situation.

The court in Supron || found that the broad statutory authority of the
Secretary to admnister Indian oil and gas | eases gives rise to a fiduciary
duty to the Indian lessors. 728 F.2d at 1565. In this context, the court
hel d that when the Secretary faced a deci sion regardi ng proper application
of the lease terns and the regul ations to val uati on of wet gas produced
fromlndi an | eases, his decision between reasonabl e al ternatives nust be
based on the alternative which is in the best interests of the Indian
tribe. 1d. at 1567. Based on this finding, the court eschewed the
standard APA adnini strative review anal ysis of whether the Secretary's
deci si on

5 5USC § 553 (1994).

6/ An exception to this obli gation to account in three ways was recogni zed
when "t he Supervi sor has established that one of the * * * net hods
consistently yields the greatest royalty to the Indian lessor." 42 Fed.
Reg. at 18137.

7/ In the preanbl e, Geol ogi cal Survey described the principal differences
bet ween NTL- 1A (gover ning I ndian | eases) and NIL-1 (governi ng onshore
Federal |eases), noting that royalty on Indian | eases nust be cal cul ated by
three methods "with paynent bei ng nade on the nethod that yields the
greatest royalty revenue.”" 42 Fed. Reg. at 18136.

8/ The Issue Paper stated a policy essentially consistent with that upheld
as reasonabl e by the decision of the Tenth AQrcuit in Supron |, 728 F. 2d at
1559, whi ch was subsequent|y reversed on rehearing en banc in Supron I1.
782 F. 2d 855.
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not to require dual accounting when wet gas was sold at arms length at the
wel | head and the operator had no interest in the processing plant was
arbitrary and capricious in favor of considering whether the decision
constitutes the reasonabl e al ternative which best represents the interest
of the Indians. Id. at 1566-67. dven the |anguage of the |ease terns,
the rel evant regul ations, and NIL-1A which support a dual accounting to
ensure paynent of royalty on the higher of the proceeds of sale of the wet
gas or the val ue of the separate conponents of the wet gas (less a

nmanuf act uring al | onance for |iquid hydrocarbon products), the court upheld
the trial court finding that the Secretary breached his fiduciary duty by
failing to require a dual accounting. The MVB Deci sions on appeal here
were precipitated by the court's ruling.

[1] Athreshold issue to be addressed in this appeal is whether the
Deci si ons appeal ed herein constitute retroactive application of a rule
devel oped through adj udi cative rul enaki ng. Respondent MVB and the Tri be
contend that this is not a case of adjudicative rul enaki ng because t he
regul ati ons (and | ease terns) always required a dual accounting. The terns
of the lease and the relevant regulation at 25 CF. R § 211.13 (1987)
certainly support inposition of a dual accounting requirenent as held by
the court in Supron II. As noted above, however, this was not the
interpretation which the Departnent placed on the terns of the | eases and
the regulation in actual practice when admnistering these | eases prior to
the decision in Supron II. The Tribe and M6 al so assert, however, that
the dual accounting obligation was specifically required by rul e when NIL-
1A was promul gated by APA notice and comment rul enaki ng procedures in 1977.
Ve find that a readi ng of NIL-1A discloses a rul e announci ng the exerci se
of the Secretary's discretion to require a dual accounting for wet gas
produced fromlndian oil and gas | eases. Wiile this rule was not codified
inthe Gode of Federal Regulations, it was pronul gated under APA notice and
comment rul enaki ng requi renents, and we find that it established the rule
for valuation of wet gas production fromlndian | eases. See Notice to
Lessees Nunbered 5 Gas Royalty Act of 1987, Pub. L. No. 100-234, § 1(b)(5),
101 Sat. 1719 (1988) (Recognizing NIL-5 as a "duly pronul gat ed
regulation.”) By its terns, NIL-1A provided that the royalty val uation
procedure woul d be effective wthin 4 nonths of the effective date of
NTL-1A i.e., August 1, 1977. Accordingly, application of the dual
accounting rul e woul d not be retroactive rul enaki ng by adjudication as to
royal ty paynents due fromAugust 1, 1977. 9/ To the extent the MB
Deci sions requi red paynent of royalty due prior to that date under dual
accounting requirenents, they woul d i nvol ve retroactive application of the
dual accounting rul e.

9/ Appel lants contend that dual accounting is not required pursuant to the
1988 regul atory revision. (S(Rat 15-16.) This assertion is disputed by
MB, citing explicit recognitionin the revised regul ations that the

requi renent of accounting for conparison in the terns of Indian | eases and
the provisions of any settlenent agreenent between the Indian | essor and a
| essee arising fromadmnistrative or judicial litigation wll govern.

143 | BLA 52

WAW Ver si on



| BLA 97-214, 97-215

[2] Wth respect to the propriety of retroactive application of rules
devel oped through adj udi cative rul enaki ng, rel evant considerations incl ude:

(1) whether the particular case is one of first inpression, (2)
whet her the new rul e represents an abrupt departure fromwel |
establ i shed practice or nerely attenpts to fill a void in an
unsettled area of law (3) the extent to which the party agai nst
whomthe newrule is applied relied on the forner rule, (4) the
degree of the burden which a retroactive order inposes on a
party, and (5) the statutory interest in applying a newrule
despite the reliance of a party on the ol d standard.

Retail, Wiolesale & Dep't. Sore Lhion v. NLRB 466 F.2d at 390; see Sun
Exploration & Production G., 112 IBLA 373, 97 Interior Dec. 1 (1990).

Wth respect to application of dual accounting prior to August 1, 1977, we
find that the rule represents a departure fromwel | established practice in
the Departnent. Wiile the Issue Paper is discounted by MVE on appeal as a
nonbi ndi ng i nternal nenorandumwhich did not constitute a rule, it appears
fromthe record that this did reflect the | ongstandi ng policy of the
Departnent. Regardl ess of the questionabl e status of the |Issue Paper after
publication of NIL-1A it was not an unreasonabl e interpretation of the

| ease terns and the contenporaneous regul ations regarding cal cul ation of
royalty on Indian | eases. It appears fromthe record that Appel |l ants
relied upon the forner practice and that retroactive application of the
dual accounting rule represents a very significant burden upon Appel | ants.
Athough the statutory interest in protecting the rights of Indians wei ghs
in favor of retroactive application, we find that this factor is outwei ghed
by the reliance whi ch Appellants placed on the Departnent's policy and the
burden associated wth applying the rule retroactively prior to the

ef fective date of NIL-1A provisions requiring dual accounting. Wiile the
trust responsibility of the Secretary guides the interpretation of the

| ease terns, this does not abrogate the rights of the | essees. See Vdods
Petroleum Gorp. v. Departnent of the Interior, supra.

Wth respect to liability for |ate paynent charges, we note that
interest on royalty paynents received after they are due is required by
section 111(a) of the Federal Al and Gas Royalty Managenent Act of 1982,
30 USC § 1721(a) (1994). V¢ have been provided no authority for waiver
of this statutory requirenent. In any event, we find that adjudication of
liability for late paynent charges is prenature in the absence of an
assessnent for such charges.

fn. 9 (continued)
30 CF. R 8 206.155(b) (1988). A subsequent 1996 regul atory revi sion
separated valuation regul ations for Indian oil and gas | eases into 30
CF R Part 206, Subpart E 61 Fed. Reg. 5448 (Feb. 12, 1996). Explicit
recognition of the requirenent for dual accounting on certain Indian oil
and gas |leases is nowrecodified as 30 CF. R 88 206.170(b), 206. 175(b)
(1996). Ve find that the 1988 and 1996 regul atory revisions retain the
dual accounting requirenent in the context of the | eases at issue herein.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare affirned in part and reversed in part.

C Randall Gant, Jr.
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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Novenber 30, 1998

JI CAR LLA APACHE TR BE :
(I ntervenor) : Royal ty

(ON REGONS DERATI ON : Petition for
: Reconsi derati on G ant ed;
Ceci sion cited as Anoco
Producti on ., 143 | BLA 45
(1998), Vacated in part;
Deci si ons Appeal ed from
Afirned

DR

Amoco Production Gonpany and Epec QI Gonpany have filed a Petition
for Reconsideration of the Board' s decision in the above-captioned appeal s,
cited as Anoco Production ., 143 1BLA 45 (1998). In our decision, we
affirnmed in part and reversed in part decisions of the Deputy Conm ssi oner
of Indian Affairs affirmng Mneral s Managenent Service (M) orders
requiring appel lants to reviewtheir records for oil and gas | eases on
I ndi an | ands fromJanuary 1970 for |eases on Jicarilla Apache tribal |ands,
fromJanuary 1975 for | eases on Shoshone and Arapaho tribal |ands, and from
January 1977 on all other Indian | eases. The MVB orders further required
| essees to calculate royalties on oil and gas production using a system of
"dual accounting” 1/ and to report and pay any additional royalty due.

In essence, we held that although the terns of appellants’ |eases and
the rel evant regul ations regarding val uati on of oil

1/ Dual accounting is described by the Deputy Conm ssioner's Decision as
"a royalty val uation procedure whereby the val ue of unprocessed (wet) gas
is conpared to the conbi ned val ues of processed gas plus natural gas liquid
products (NAP s), less a nanufacturing al |l onance.” (Decision of Nov. 6,
1996, at 3.)
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and gas on Indian | eases for royalty purposes authorized inposition of a
requi renent to performa dual accounting, they did not require such a
procedure prior to pronul gation of NIL-1A effective August 1, 1977. In
view of the evidence that prior to August 1977 the | ease terns and

regul ati ons were interpreted by the Departnent not to require dual
accounting except in certain circunstances not present in these appeal s, we
found that “[t]o the extent the MVB Decisions required paynent of royalty
due prior to that date under dual accounting requirenents, they woul d

invol ve retroactive application of the dual accounting rule.” 143 IBLA at
52. Further, we held that:

Wth respect to application of dual accounting prior to August 1,
1977, we find that the rule represents a departure fromwell
establ i shed practice in the Departnent. Wiile the |Issue

Paper [2/] is discounted by MV on appeal as a nonbi ndi ng
internal nenorandumwhich did not constitute a rule, it appears
fromthe record that this did reflect the | ongstandi ng policy of
the Departnent. Regardl ess of the questionabl e status of the

| ssue Paper after publication of NIL-1A it was not an
unreasonabl e interpretation of the | ease terns and the

cont enpor aneous regul ations regarding cal cul ati on of royalty on
Indian | eases. It appears fromthe record that Appellants relied
upon the forner practice and that retroactive application of the
dual accounting rule represents a very significant burden upon
Appel lants. Athough the statutory interest in protecting the
rights of Indians weighs in favor of retroactive application, we
find that this factor is outwei ghed by the reliance which

Appel lants placed on the Departnent’ s policy and the burden
associated wth applying the rule retroactively prior to the

ef fective date of NIL-1A provisions requiring dual accounting.
Wiile the trust responsibility of the Secretary gui des the
interpretation of the |ease terns, this does not abrogate the
rights of the | essees. See Wods Petrol eum Gorp. v. Depart nent
of the Interior, [47 F.3d 1032 (10th dr. 1995)].

143 IBLA at 53.

2/ "lssue Paper on Dual Accounting," approved January 17, 1985, by the
Associate Drector for Royalty Managenent, MMB. (EX. 2 to Petition.)
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Petitioners contend that the Board erred in finding August 1, 1977, to
be the appropriate cut-off date in precluding retroactive application of
the dual accounting requirenent. Petitioners argue that it was the policy
of this Departnent for eight years after publication of NIL-1A not to
require a dual accounting in the circunstances involved in this case, i.e.,
when wet gas was sold at the wel Il head under an armis-length contract and
the operator had no ownership interest in the plant where the conponents
were separated. |In support, Petitioners cite the 1985 MVE | ssue Paper on
dual accounting. Rather, Petitioners contend that the proper cut-off date
for retroactive application of the dual accounting requirenent is January
23, 1986, the date of the court decision in Apache Tribe v. Supron Energy
@., 782 F.2d 855 (10th Ar. 1986) (Supron I1) (dissent adopted on rehrg.
en banc), overruling, Supron |, 728 F.2d 1555, nodified, 793 F. 2d 1171,
cert. denied, 479 US 970 (1986).

Intervenor has filed an Answer to the Petition for Reconsideration.
The Petition is opposed by intervenor asserting that the date when the
Depart nent abandoned its prior policy of not requiring a dual accounting is
irrelevant “in the face of valid regul ations and | ease terns and a federal
court of appeal s decision requiring dual accounting.” Intervenor asserts
that the Departnent is bound by its regul ations regardl ess of contrary
policies. Further, intervenor contends that the MVB orders shoul d have
been uphel d back to 1970, as the orders provided, in viewof the
Departnent’ s regul ations, the lease terns, and the fiduciary duty of the
Departnment to the Tribe. Intervenor argues that in fact dual accounting
was required by regulations in effect prior to promul gation of NIL-1Ain
1977 and, hence, the MVB orders shoul d be uphel d back to 1970 as the | ease
terns and regul ations were applied retroactively by the court in Supron.

Petitioners have filed a Reply asserting that NIL-1A was never
published in draft formsubject to public cooment and, hence, was not a
rul e promul gated pursuant to notice and comment rul enaki ng provisions of
the Admnistrative Procedure Act (APA). 5 USC 8§ 553 (1994). Further,
petitioners argue that before NIL-1A went into effect, the Departnent
promul gated NIL-5, a “conprehensive APA rul e’ regarding val uation for
royal ty purposes of natural gas produced fromFederal and | ndi an onshore
oil and gas | eases which did not require dual accounti ng.

Subsequent to receipt of petitioner’s Reply, MV and i ntervenor have
filed a notice of supplenental authority in the formof a very recent
Federal court decision addressing the i ssue of retroactive application of
the dual accounting requirenent.
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Burlington Resources Ol and Gas Gonpany v. U S Departnent of the
Interior, No. 96-1936 (DD C July 16, 1998). Intervenors note that this
case arose in a different forumthan the appeal s before us because the
final admnistrative decision for the Departnent of the Interior in that
case was signed by the Assistant Secretary, depriving this Board of
jurisdiction over any admnistrative appeal and causi ng the decision to be
subject to imediate judicial review Bue Sar, Inc., 41 IBLA 333 (1979).

In the Burlington case, after rejecting | essee’s chall enge to the dual
accounting requi renent uphel d by the Supron decision 3/ the court found
that :

Wiet her or not dual accounting nay be retroactively inposed,
however, was not specifically addressed in the Supron litigation.
Wiile the Tenth Arcuit did order the | essees to dual account
retroactively to 1970, there is no evidence of record that the
issue was “actually litigated” in that case.

(Sipop. at 11.) In addressing that issue, the Burlington court rejected
| essee’s contention that the action of MMB in issuing a 1990 order
requiring a dual accounting from21970 constituted a retroactive inposition
of newrules through adjudication. Id. Fnding that the situation where
an admini strative agency retroactively applies a judicial decision such as
Supron is properly distingui shed fromthe retroactive application of its
own admini strative adjudi cation, the court held that the Departnent was
required to retroactively inplenent the Tenth drcuit ruling that dual
accounting had al ways been required of |lessees on Indian lands. 1d. at 11-
12.

The Board s decision in this case was issued prior to the court’s
decision in Burlington. In the absence of a prior ruling on the issue of
retroactive application of dual accounting, we anal yzed the issue and
reached a different conclusion than the court. Wile the Petition for
Reconsi derati on has been pendi ng before us in this case, a court on
judicial reviewhas upheld the

3/ InBurlington the | essee asserted that the rational e of Supron had been
undercut by a subsequent decision of the Suprene Gourt, Gotton Petrol eum
Qorp. v. New Mexico, 490 US 163 (1989), and of the DC drcuit,

| ndependent Petrol eumAss’'n of Arverica v. Babbitt, 92 F. 3d 1248 (D C dr.
1996). This argunent was al so nade by appellants in the appeal s before us.
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order of the Departnent requiring retroactive application of dual
accounting to 1970. Ve find this precedent controls our disposition of
this case on reconsideration. Accordingly, we grant the Petition for
Reconsi deration, vacate our decision in this case in part to the extent it
reverses the decisions appeal ed from and affirmthe decisions of the
Deputy Gonmassioner of Indian Affairs. 4/

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the Petition for
Reconsideration is granted, the Board's prior decisionin this matter is
vacated in part, and the decisions of the Deputy CGonmissioner of |Indian
Aifairs are affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge

4/ Inviewof our ruling, we find it unnecessary to address petitioner’s
contention that NIL-1Ais not a binding rul e because it was not pronmul gat ed
i n accordance wth APA notice and comrment procedur es.
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